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between merchant and manufacturer. In matters exclusively within the province 
of the manufacturer the merchant relies on the manufacturer's skill, and he does 
so all the more readily when, as in this case, he has had the benefit of that skill 
before." . . . "It appears to me, therefore, that the sample must be treated 
as wholly silent in regard to this defect, and I come to the conclusion that if every 
scrap of information which the sample can fairly be taken, to have disclosed 
were written out at length, and embodied in writing in the order itself, nothing 
would be found there which could relieve the manufacturer from the obligation 
implied by the transaction," i. e., reasonable fitness for the designated purpose. 
See, also, Jones v. Padgett, 24 Q. B. D. 650. 

It will be observed that Drummond v. Van Tngen is a case of sale by a manu- 
facturer, and that the " slipperiness " was caused by a secret defect of manufacture. 
In such a case, where the sale is by sample, it is said to be still unsettled in the 
United States whether a manufacturer is liable for a latent defect in both bulk 
and sample, in the absence of fraud or an express warranty (see 2 Schouler's 
Pers. Prop. [2d ed.], sec. 365), though it is probable that our judges would fol- 
low Drummond v. Van Ingen. 

But when the seller by sample is not a manufacturer, but a dealer in goods 
made by others, it is held in the United States that he does not impliedly warrant 
against a secret defect in both bulk and sample. Here the buyer inspects the sam- 
ple, and relies on his own judgment, and the seller had no means of preventing 
the defect, and no better means of discovering it than the buyer. Story on Sales, 
sec. 376; 2 Sch. Pers. Prop., sec. 365; Dickinson v. Gay, 7 Allen (Mass.) 29 (83 
Am. Dec. 656). 

An intermediate case may be suggested where the seller by sample is a manu- 
facturer, but the secret defect in both bulk and sample is not due to the process 
of manufacture, but to the character of the material used. Now, assuming that 
the manufacturer was ignorant of the defect in the material, and that he used 
every proper precaution to guard against it, is he liable to the buyer for the 
breach of an implied warranty that the chattel should be fit for a designated pur- 
pose, where the sale is by sample, and the sample is made of the defective mate- 
rial as well as the bulk which corresponds therewith ? On this question we find 
no decision, and space forbids its discussion here. See, as bearing upon the 
point, what is said by Staples, J., in Qerst v. Jones, 32 Gratt. 522 and 523 ; and the 
English case of Randall v. Newson, in the Court of Appeal, 2 Q. B. D. 102, where 
it is held that on the sale of a chattel for a specific purpose there is a warranty 
by a manufacturer that it is reasonably fit for the purpose, and that there is no 
exception as to latent and undiscoverable defects in the material used (in that 
case for a carriage pole). But neither Qerst v. Jones nor Randall v. Newson was a 
sale by sample. See Randall v. Newton, commented on in 2 Sch. Pers. Prop., sec. 
358. And see .Hoe t>. Sanborn, 21 N. Y. 652 (78 Am. Dec 163.) C. A. G. 



Attachments — Sufficient cause — probable cause. — Unless our junior is careful, 
he is likely to be tripped by the stumbling blocks of "sufficient cause" and 
" probable cause," in connection with attachments. 

(1) Sufficient Cause — Sufficient cause is essential to maintain the attachment 
proceeding itself. On a motion to abate the attachment, the burden of proof is 
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on the plaintiff to establish the actual existence of one or more of the statutory 
grounds upon which the attachment is based. And if the court or jury be satis- 
fied that no such ground existed in fact, proof that the plaintiff had probable 
cause to believe otherwise will not avail to sustain the attachment. The issue on 
the trial of the attachment is, not whether the plaintiff believed, or had probable 
cause to believe his allegations to be true, but whether they are true in fact. 

For example, if the ground of attachment be that the defendant " is removing " 
or "is about to remove" bis effects out of the State, or from the leased premises, 
the plaintiff must establish the fact, to the satisfaction of the court or jury, that 
the defendant was removing, or was about to remove, etc. ; and it will not be suffi- 
cient to prove that from the facts, as they appeared to him, he had probable cause 
to believe that the defendant was removing or was about to remove his effects : 
Va. Code 1887, sec. 2981 ; Claflin v. Steenbock, 18 Gratt. 842, 853 (per Joynes and 
Rives, J.J. — Moncure, P., dissenting) ; Sublett & Gary v. Wood, 76 Va. 318 ; Bur- 
russ v. Trant, 88 Va. 980. See also, as to burden of proof, Wright v. Bambo, 21 
Gratt. 158. 

(2) Probable Cause — The question of probable cause only becomes important 
in the second stage of the litigation ; that is, where the plaintiff has failed to 
maintain his attachment, and the defendant himself becomes plaintiff in an action 
against him for malicious prosecution. The mere failure of the attachment does 
not entitle the attachment defendant to damages ; he must allege and prove that 
the proceeding was malicious and was without probable cause. Here, then, the 
question of probable cause for the first time becomes important. If it appear that 
the defendant (plaintiff in the attachment) had probable cause, from the infor- 
mation before him at the time of suing out the writ, to believe that the plaintiff 
(defendant in the attachment) had laid himself liable to the attachment 
(i. e. was removing, had removed, etc.), then the action for malicious prose- 
cution will fail : Spengler v. Davy, 15 Gratt. 381 ; Burkhart v. Jennings, 2 W. Va. 
242 ; Williams v. Hunter, 3 Hawks (N. C), 545 — s. e. 14 Am. Dec. 597 and exten- 
sive note; note to Anlcliff v. June (Mich.), 21 Am. St. Rep. 546; Drake on At- 
tachments (7th ed.), sees. 726, 732, 732a et seq. 

So that in the attachment proceeding itself, the question is, What were the facts 
as they actually existed ? — and in the action for maliciously suing out the writ, What 
were the facts as they appeared to the attaching plaintiff t W. M. L. 



Process Against Domestic Insurance Companies. — The symmetry of the 
statute regulating service of process against or notice to a corporation ( Va. Code 
1887, sec. 3225) has been marred by a recent amendment, which appears to have 
been as unnecessary as it is ambiguous. The alteration consists in the insertion, 
near the end of section 3225, of the language, " except that in case of an insur- 
ance company created by the laws of this State, process shall be directed to the 
sheriff or sergeant of the county or corporation wherein the chief office of such 
company is"— Acts 1893-'4, p. 614. 

Whether this means that process shall be so directed in all cases against domes- 
tic insurance companies, or whether the amendatory provision is only intended to 
abolish the summoning of such companies by publication, is a perplexing ques- 
tion. From the collocation of the inserted language, the latter interpretation is 



